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ORDER  

Per: P M Jagtap:  

This appeal filed by the assessee is directed against the order of Asstt. Commissioner of Income Tax 
(2)(3) [A.O.], Mumbai dtd. 25.12.2012 passed u/s 143(3) r.w.s. 144-C of the Income Tax Act, 1961. 

2. The issue raised in ground No. 1 relates to the disallowance of Rs. 32,42,666/- made by the A.O. on 
account of payment made by the assessee to M/s Tata Sons Ltd. on account of subscription towards 
"TATA" brand equity and business promotion scheme. 

3. The assessee in the present case is a company which is engaged in the business of providing services 
to the global automotive industries. The return of income for the year under consideration was filed by it 
on 30-9-2008 declaring total income of Rs. 51,05,63,935/- which was subsequently revised to Rs. 
52,34,36,910/-. In the profit and loss filed along with the said return, an amount of Rs. 32,42,666/- was 
debited by the assessee on account of subscription paid to Tata Sons Ltd. towards TATA brand equity 
and promotion scheme. While justifying its claim for the said payment, the following submissions were 
mainly made on behalf of the assessee before the A.O:- 

• "By entering into the agreement, the assessee became entitle to use and associated itself with TATA 
name, marks and marketing Indica for the company’s products and services. 

• The Tata Sons Ltd., protects and enforces the collective image and goodwill of the Tata Group, organize 
corporate identity, coordinate major campaign involving promotion and development of Tata name, 
engage the service of specialist and professional consultants for energizing and enhancing the overall 
Tata brand etc. 

• By entering into the agreement, Tata Sons Ltd. had granted non exclusive and on assignable 
subscription to use TATA name and marketing Indica. 



• The assessee justified the payment stating that the main goal to formulate the scheme was to justify a 
diverse and diffuse enterprise and make it capable of facing the challenge from international brand 
names, post liberalization. 

• The assessee company has derived huge benefits in the form of increase sales and also other 
operational efficiencies. 

• In the past assessment years the similar payment has been allowed as deduction. The Assessee relied 
on the decision in the case of Radhasoami Satsang Vs. CIT (1992) 193 ITR 321 (SC) = (2002-TIOL-745-SC-
IT)". 

4. The A.O. did not find merit in the above submissions made by the assessee on this issue for the 
following reasons given in the assessment order:- 

- "The assessee company was incorporated on 17.10.1995 with the name Tata Autocomp Systems Ltd. 
Therefore, the assessee company had been using the name TATA since then. It is not a case where prior 
permission was required to use the "TATA" name at the time of incorporation. 

- The aforesaid arrangement of payment of subscription towards brand equity was entered only on 
04.06.2001 i.e. more than five years after the incorporation. By using TATA word in its name since then 
itself gives the assessee right to use TATA brand. 

- Further, it is seen that the major holding (74%) of the assessee company is with Tata Industries Ltd., 
Tata Motors Ltd, and Tata Sons Ltd. All these three companies have been using the name TATA since 
long. 

- As regards assessee’s submission that the similar claim had been allowed in past, it may be noted that 
this particular issue was never examined in past. Further, perpetuity of a mistake cannot be allowed to 
continue. Since, this issue had never been examined in past and had been allowed without any 
verification, with due respect to the ratio of the decision in the case of Radhasoami Satsang Vs. CIT 
(1992) 193 ITR 321 (SC) = (2002-TIOL-745-SC-IT), it is submitted that the same is not applicable to the 
present case. 

- The similar issue is involved in the case of Tata Chemical Ltd. a group company of the Tata Group 
wherein, DRP have confirmed the proposed addition on the ground of disallowance of brand equity 
subscription. 

For the reasons given above, the A.O. proposed disallowance of Rs. 32,42,666/- on account of 
subscription paid by the assessee to Tata Sons Ltd. in the draft assessment order against which objection 
was filed by the assessee before the DRP. The DRP found the objection of the assessee to be 
unsustainable keeping in view that a similar issue was being agitated by the Department at various 
appellate forums. Consequently, final disallowance of Rs. 32,42,666/- was made by the A.O. on this 
issue. 

5. We have heard the arguments of both the sides and also perused the relevant material available on 
record. The ld. counsel for the assessee, at the outset, has invited our attention to the copy of relevant 
agreement entered into by the assessee company with Tata Sons Ltd. on 4th June, 2001 placed at 
assessee’s paper book page No. 207 to 225 in order to point out the obligation of Tata Sons to look after 
the entire brand of TATA group. The said obligation being relevant in the present context are extracted 
below from page No. 210 and 212 of the assessee’s paper book:- 

"a) To protect and promote the interests generally of the Subscriber both in India and abroad. To this end, 
the Subscriber hereby authorizes the Proprietor to act on its behalf in protecting and enforcing the 



collective image and goodwill of the Group and preventing any newly developed mark or symbol from 
being usurped and/or diluted in any way. 

b) To organize periodically as may be deemed necessary corporate identity and brand promotional 
activities and campaigns through various media including electronic /telecommunication/satellite 
communication media (e.g. TATA Website) etc. printing and publishing of promotional material and such 
other activities as in the opinion of the Board of Directors of the Proprietor Company, will enhance the 
TATA Brand Equity and correspondingly benefit the business of the Subscriber. 

c) To co-ordinate major campaigns involving the promotion and development of the Business Name 
Marks and Marketing Indica. 

d) to engage the services of specialist agencies both National and International as the need may be to 
energise and enhance the Overall TATA Brand Equity which eventually could result in a greater market 
share for the products and services of the Subscriber and help in the preservation and vindication of the 
trust and confidence reposed by customers, business associates, stockholders and the society in general. 

e) To engage profession consultants for conducting industry/organizational studies/research for the 
formulation of Group business strategies and policies that would assist the subscribing companies to 
emerge as business leaders in the evolving markets. 

f) For the attainment of the overall objectives of the TATA Brand Equity & Business Promotion Scheme 
and interacting closely with the participating TATA Companies in a certainly co-ordinated manner, engage 
and set up a team of senior personnel and/or advisors/consultants and/or specialists firms as well as 
provide them with the necessary supporting staff and facilities to perform their functions. 

g) To take steps to make available a pool of sharable resources of the TATA Group including managerial 
talent trained in TATA values to the Subscriber. 

h) To provide necessary guidance to the Subscriber in order to ensure appraise the performance of the 
Subscriber in various areas of its activity and to guide and assist the Subscriber in the attainment of 
higher standards of quality of its products, services and management. 

i) To adopt the JRD Quality Value and/or other such process as a means to appraise the performance of 
the Subscriber in various areas of its activity and to guide and assist the Subscriber in the attainment of 
higher standards of quality of its products. Services and management. 

j) To provide such support and assistance to the Subscriber as the Board of Directors of the Proprietor 
Company may consider necessary in certain circumstances including securing the support of Group 
companies to the extent and in a manner permissible under the prevalent laws. 

k) to encourage support to the Subscriber’s business from Group companies subject to the availability of 
products and services of a desirable quality at competitive rates. 

l) to undertake activities which in the opinion of the Board of Directors of the Proprietor Company are 
essential for the purpose of promoting, developing, maintaining, managing and legally protecting the 
Business Name, the Marks and Marketing Indica in India and abroad and thereby endeavor to promote 
the business of the Subscriber to achieve greater profitability and enhancement of stakeholder value. 

m) To undertake measures to preserve the stability of the management of the Subscriber in order to 
protect the larger interests of its stakeholders. 

n) To provide resources for availing services in the areas of- 



1. Financial and Strategic Management. 

2. Legal and Economic matters. 

3. Management Develop0ment and Human Resources. 

4. Corporate Communications. 

5. Community Services. 

o) For the purposes of promoting the business of the Subscriber to provide assistance in accessing the 
network of domestic and international business contacts and availing the services of the domestic and 
overseas offices of the Proprietor and the Group Companies. 

p) To institutionalise mechanisms to share and propagate best management practices amongst the 
Subscribing companies. 

q) To manage and supervise the implementation of the Scheme and ensure compliance with the terms of 
this Agreement and the Code". 

The ld. counsel for the assessee has also invited our attention to the relevant portion of the agreement 
dtd 4th June, 2001 at page 218 containing subscription clause whereby the assessee was obliged to pay 
the subscription at the stipulated rate to Tata Sons Ltd. for the services rendered in connection with 
maintaining and promoting the entire brand and image of TATA group. 

6. As further submitted by the ld. counsel for the assessee, M/s Rallis India Ltd., another company 
belonging to TATA group had also entered into a similar agreement with M/s Tata Sons and the 
subscription paid as per the said agreement towards TATA brand equity and business promotion scheme 
was disallowed by the A.O. The ld. CIT(A), however, allowed the same and the Tribunal vide its order dtd. 
30-8-2011 passed in ITA No. 5701/Mum/2008 for A.Y. 2004-05 upheld the order of the ld. CIT(A) on this 
issue. The copy of the said order is placed on record at page 1 to 21 of the compilation of the judgments 
filed by the ld. counsel for the assessee and a perusal of the same shows that a similar issue was 
decided by the Tribunal in favour of the assessee by agreeing with the view of the ld. CIT(A) that the 
payment in question not only permitted the use of TATA name but also gave an opportunity to the 
assessee to inform the business world that it was having the back up of excellence, with a code of 
conduct and a promise of quality. It was held that the fact that the TATA group was already having an 
infrastructure and brand equity was well established and by making such a contribution, the assessee 
company was benefited in its day-to-day business. The Tribunal also found that a similar issue was 
decided in favour of the assessee in case of Harrisons Malayalam reported in 19 SOT 363 wherein the 
payment made for acquiring non-exclusive licence to use the logo for the purpose of business was held to 
be allowable u/s 37(1) of the Act being the expenditure wholly and exclusively incurred for the purpose of 
business. It is pertinent to note that in the case of Tata Steel, another company belonging to TATA group, 
a similar subscription paid by the assessee company to Tata Sons Ltd. was proposed to be disallowed by 
the A.O. in the draft assessment order for A.Y. 2008-09 and when the assessee objected to the said 
disallowance before the DRP by relying on the decision of the Tribunal in the case of Rallis India Ltd. 
(supra), the DRP directed the A.O. to allow the said expenditure after verifying as to whether the 
department has accepted the said decision of the Tribunal. On verification, the A.O. found that no appeal 
was filed by the department against the order of the Tribunal passed in the case of Rallis India Ltd. giving 
relief to the assessee on the issue of brand equity subscription and accordingly he allowed similar 
subscription paid by Tata Steel Ltd. in the final assessment completed u/s 143(3) r.w.s. 144-C of the Act 
vide order dtd. 27-11-2010. It is thus clear that this issue is squarely covered in favour of the assessee by 
the decision of the co-ordinate Bench of this Tribunal in the case of Rallis India Ltd. which has also been 
accepted by the department. Respectfully following the said decision of the Tribunal, we delete the 



disallowance made by the A.O. on account of subscription paid by the assessee to Tata Sons Ltd. 
towards brand equity and promotion scheme and allow ground No. 1 of assessee’s appeal. 

7. The issue raised in ground No. 2 relates to the disallowance of Rs. 1.06 crores made by the A.O. u/s 
14-A read with rule 8-D of the Income Tax Rules, 1962. 

8. During the year under consideration, the assessee had received dividend income of Rs. 16,83,27,131/- 
which was claimed to be exempt from tax. As per the revised return filed by the assessee, the 
disallowance of Rs. 1,34,95,120/- was made u/s 14-A of the Act on account of expenses attributable to 
the said exempt income. The said disallowance was worked out by the assessee on account of interest at 
Rs. 1,28,72,969/- being 35% of the total interest which, according to the assessee, was the ratio between 
the investment fetching tax free income and total investment. The balance disallowance of Rs. 6,22,151/- 
was made on account of salary paid to a treasury person who, according to the assessee, was looking 
after the activity of earning tax free income. As regards the other expenses, it was contended on behalf of 
the assessee before the A.O. that it had made investment in several subsidiaries and Joint Venture 
Companies on which the exempt income in the form of dividend was received. It was claimed that the 
assessee was providing administrative support to these companies and the fees charged for such 
services amounting to Rs. 25.87 crores having been already offered to tax, there were no administrative 
expenses attributable to the earning of exempt income. 

9. The submissions made by the assessee as above were not found acceptable by the A.O. for the 
following reasons:- 

"As regards considering the interest portion attributable to tax free income it is seen that the assessee 
has proportionately worked out the corresponding amount. However, the assessee has not worked out 
the ratio correctly. It is seen from the balance sheet that the average of total investment is Rs.30450/- 
lakhs [i.e., (35165 +25735)/2] and the average value of Rs.79155 lakhs [i.e., (88287 +70025)/2]. It gives a 
ratio or 38.47% and the interest disallowable u/s. 14A comes to Rs.1,41,95,393/- 

During the year under consideration, there is an increase in the investment like investment in Automotive 
Composite System International Ltd., Tata Autocom Mobility Telematic Ltd. TC Spink Ltd. Tata Fiecosa 
Automotive System Ltd., Tata Visteon Automotive Ltd., has gone up. Further, there is a new investment in 
Tata Autocom GY Batteries Pvt. Ltd. 

The decision to make further investment in the shares cannot be taken by a person who handles the 
Treasury Section. The decision for further investment is always taken by Board of Directors. Further, the 
Board of Directors takes the decision only after going through the various reports from the subordinates 
like Chief Financial Officer etc. Therefore, there is always involvement of Directors and higher executives 
in the decision making process for making investments in the companies whether subsidiary company or 
otherwise. Thus, there is always an element of expenditure involved which is directly linked with dividend 
income. 

Therefore, the assessee’s contention to consider only salary to a treasury person is not correct and 
rejected". 

For the reasons given above, the A.O. worked out the total disallowance of expenses u/s 14-A at Rs. 
2,94,20,393/- by applying Rule 8-D and since the assessee had already offered a disallowance of Rs. 
1,34,95,120/-, a further disallowance of Rs. 1,59,25,273/- u/s 14A was proposed by the assessee in the 
draft assessment order. The said disallowance was objected by the assessee before the DRP. The DRP 
found the action of the A.O. in making the disallowance u/s 14-A r.w.r. 8-D to be proper. Before the DRP, 
the assessee furnished the working of disallowance to be made u/s 14-A by applying Rule 8-D pointing 
out certain mistakes committed by the A.O. while computing the said disallowance. As per the direction of 
the DRP, the A.O. verified the said working and found that the correct disallowance to be made u/s 14-A 
as per Rule 8-D was Rs. 1.07 crores on account of interest expenditure and Rs. 1.34 crores on account of 



other administrative expenses. Accordingly, he restricted the disallowance u/s 14-A of the Act to Rs. 
1,06,04,880/-in the final assessment. 

10. The ld. counsel for the assessee submitted that the disallowance u/s 14-A of the Act offered by the 
assessee was worked out on reasonable basis and the A.O. had also accepted the same in principle in 
so far as it was related to interest expenditure. He submitted that the A.O., however, worked out the ratio 
between the tax free investment and total investment at 37.47% as against 35% taken by the assessee 
and increased the disallowance on account of interest to that extent. He invited our attention to the 
working made by the A.O. in this regard as given at page 81 of the assessee’s paper book and pointed 
out that the actual ratio of tax free investment to total investment was 34.02% which was taken by the 
assessee as 35%. As regards the disallowance on account of administrative expenses, the ld. counsel for 
the assessee submitted that the assessee company was providing administrative support services to the 
concerned subsidiaries and joint venture companies and since the amount of Rs. 25.87 crores charged 
for such services was offered to tax, the administrative expenses incurred by the assessee were 
attributable to the said taxable income and not to the tax free income. He submitted that the salary paid to 
one staff member working in the Treasury department was offered by the assessee for disallowance u/s 
14- A of the Act and the same being a reasonable basis adopted by the assessee for offering the 
disallowance u/s 14-A of the Act, there was no justification to make any further disallowance on account 
of administrative expenses. He contended that besides the salary paid to the said staff member, there 
was no other expenditure required to be incurred by the assessee to make investments in the 
subsidiaries and joint venture companies and there being no reason whatsoever given by the A.O. to 
show his satisfaction that disallowance offered by the assessee was not reasonable, there was no 
justification to make further disallowance u/s 14-A of the Act. 

11. The ld. D.R., on the other hand, submitted that the basis given by the assessee to allocate only the 
salary of one staff member working in the Treasury department for offering disallowance u/s 14-A of the 
Act was not found to be reasonable and acceptable by the A.O. for the specific reasons given in the 
assessment order. He contended that satisfaction to this effect was recorded by the A.O. in the 
assessment order and having found that the working of disallowance offered by the assessee u/s 14-A of 
the Act was not reasonable, the A.O. had no option but to apply Rule 8-D(2)(iii) to quantify the 
disallowance to be made u/s 14-A of the Act on account of administrative expenses. 

12. We have considered the rival submissions and also perused the relevant material available on record. 
In the revised return filed for the year under consideration, the disallowance u/s 14-A of the Act was 
offered by the assessee on account of interest amounting to Rs. 1,28,72,969/- and on account of other 
expenses at Rs. 6,22,151/-. The disallowance on account of interest was worked out by the assessee at 
35% of the total interest adopting the ratio of tax free investment to total investment and this basis was 
accepted by the TPO in principle. As per the working given by the TPO, the ratio between tax free 
investment and total investment, however, was 38.47% and not 35% as taken by the assessee and 
accordingly the disallowance u/s 14-A of the Act on account of interest was increased by him to 
Rs.1,41,95,393/- in the draft assessment order. At the time of hearing before us, the ld. Counsel for the 
assessee has made an attempt to show that the ratio of 38.47% worked out by the TPO is not correct and 
the same actually is less than 35%. It is, however, observed that in the final assessment order, the 
disallowance on account of interest u/r 8-D(2)(ii) was made by the assessee only to the extent of Rs. 1.07 
crores as per the direction of the DRP and the same being lower than the amount of disallowance offered 
by the assessee u/s 14-A of the Act on account of interest, we are of the view that the assessee cannot 
be said to have any grievance on this issue. 

13. As regards the disallowance offered by the assessee u/s 14-A of the Act on account of other 
expenses at Rs. 6,22,141/-, it is observed that the said amount represented salary paid to a Treasury 
person which, according to the assessee, was the only expenditure attributable to the earning of exempt 
dividend income. The stand taken by the assessee on this issue before the authorities below as well as 
before us is that it was providing administrative support to several subsidiaries and joint venture 
companies from whom the exempt dividend income had been received and the amount charged for such 
services to the tune of Rs. 25.87 crores having been already offered to tax, there were no administrative 



expenses separately attributable to the exempt income. We are unable to accept this stand of the 
assessee. The investment activity of the assessee resulting in exempt dividend income of Rs. 16.83 
crores was the substantial activity and it cannot be accepted that this entire activity was looked after and 
handled by one Treasury person drawing the salary of Rs. 6,21,151/-. The administrative expenses 
incurred by the assessee thus were certainly attributable to the investment activity also which fetched the 
exempt of dividend income of Rs. 16.83 crores and the same therefore were required to be allocated to 
the exempt dividend income on some reasonable basis. The basis adopted by the assessee to attribute 
the administrative expenses only to the extent of salary of one Treasury staff thus was not reasonable 
and the findings to this effect was recorded by the A.O. in para 7.4 of his final order giving specific 
reasons for not accepting the submissions made by the assessee to justify the quantum of disallowance 
offered u/s 14-A of the Act. Having found that the disallowance offered by the assessee on account of 
administrative expenses u/s 14-A of the Act was not reasonable, the A.O., in our opinion, was fully 
justified in applying the basis or the formula given in Rule 8-D(2)(iii) of the Income Tax rules, 1962 to 
compute the disallowance u/s 14-A of the Act on account of other expenses. We are, therefore, of the 
view that the disallowance u/s 14-A as computed by the A.O. is quite reasonable and confirming the 
same, we dismiss ground No. 2 of assessee’s appeal. 

14. The issue raised in ground No. 3 relates to the addition of Rs. 2.61 crores made by the A.O. by way of 
transfer pricing adjustment in respect of assesse’s international transactions pertaining to reimbursement 
of rework charges to its Associated Enterprise. 

15. During the year under consideration, the assessee company had made a payment of Rs. 
2,67,90,359/- to its associate concern TKT towards reimbursement of rework charges. This international 
transaction of the assessee company with its AE, inter alia, was referred by the A.O. to the TPO for 
determining its arm’s length price. Before the TPO, it was explained by the assessee that it had entered 
into a business arrangement with Ford for providing components as per their specifications. It was 
submitted that sometime when the goods were shipped to Ford or were enroute, Ford would make 
changes in design specifications of the components being supplied by the assessee. It was submitted 
that it was imperative for the assessee to make necessary changes and reship the components which 
could have involved substantial cost. It was claimed that in order to minimize such cost, the assessee 
requested its associate concern TKT to get the rework done from third parties in Europe and reimbursed 
the cost paid by TKT to the said parties for such rework done on behalf of the assessee. It was contended 
that the transaction of getting the rework done thus was actually between the assessee company and the 
European service providers and TKT merely facilitated the payments to European service provider on 
behalf of the assessee. It was pleaded that the said transaction thus was actually done with the third party 
duly complying the arm’s length principle. In order to verify the claim of the assessee on this issue, the 
TPO required the assessee to submit the documentary evidence to show the need of service availed from 
TKT, the evidence of such service and the fact that the reimbursement was claimed on cost to cost basis. 
In reply, the following submission was made by the assessee :- 

"1. Documents evidencing defect were nor readily available as the relevant personnel had left the 
company. Further, TKT had applied for liquidation and the records were in official custody of the 
liquidator. 

2. TKT is merely in a facilitation role and the transaction was actually between TACO and the third party 
European service providers. 

3. Sample copies of third party invoices in respect of rework charges were submitted which itself should 
be considered as evidence of need and receipt of service. 

4. Proposal of computation of arm’s length price at Rs.NIL without concluding on most appropriate 
method and without conducting any benchmarking analysis does not comply with ITPR". 



16. The above submission made by the assessee was not found acceptable by the A.O. for the following 
reasons given in his order:- 

"1. Evidence of the need of rework is not submitted. No evidence was furnished to prove that goods 
exported were defective. 

2. There is no evidence that the service has been actually rendered on the rework. 

3. There is no evidence that the said service was rendered on cost to cost basis. 

4. Reason that evidence is not available because the relevant personnel have left the company and 
records were in the official custody of the liquidator is not acceptable because the documents ought to be 
maintained in the company and leaving of personnel of the Company has got no relevant to the same. 

5. Since the assessee could not establish by evidence that goods were defective and services were 
carried out, it will be presumed that no service of ‘rework’ was received by the assessee. 

6. In view of print no 5 above, no person in uncontrolled situation will make payment". 

In view of the reasons given above, the arm’s length price of the reimbursement of rework charges was 
taken by the TPO as "nil" and the TP adjustment was worked out by him at Rs. 2,67,90,359/- which was 
proposed to be added in the draft assessment order. The assessee objected to the said addition before 
the DRP but could produce the evidence in respect of the reimbursement of rework charges before the 
DRP only to the extent of Rs. 6,42,640/-. The DRP accordingly directed the A.O. to reduce the TP 
adjustment on this issue by Rs. 6,42,640/- and thus finally addition of Rs. 2,61,47,719/- was made by the 
A.O. to the total income of the assessee on this issue. 

17. We have heard the arguments of both the sides on this issue and also perused the relevant material 
placed on record. As submitted by the ld. Counsel for the assessee, rejection of products supplied by the 
assessee is a common feature and instead of bringing back the rejected goods for repairs and 
reshipment, the Associated Enterprise in Europe is requested by the assessee to get the repair work 
done from the local parties in order to save cost. The expenses incurred for such repair by the Associated 
Enterprise on behalf of the assessee is subsequently reimbursed on actual basis and as submitted by the 
learned counsel for the assessee, similar reimbursement made in the earlier as well as subsequent years 
has been accepted by the A.O. He has also placed on record copies of some sample invoices at page 
No. 304 to 306 of the assessee’s paper book to show that only the actual payment made by it to third 
parties for repair work done for the assessee was claimed by the Associated Enterprise on cost to cost 
basis without charging any profit. As a matter of fact, some of such invoices pertaining to the year under 
consideration were produced by the assessee before the DRP showing the reimbursement of actual 
repair expenses to the Associated Enterprise to the extent of Rs. 6,42,640/- and accepting the same, the 
DRP directed the A.O. to give relief to the assessee to that extent. The assessee, however, has not been 
able to produce the documentary evidence in respect of other transactions involving the reimbursement of 
actual repair expenses to its Associated Enterprise for the reason that the file containing the said 
documentary evidence has been lost and even the concerned Associated Enterprise has gone into 
liquidation.  

Although this stand of the assessee is duly supported by evidence in the form of FIR etc., we felt that the 
relevant documentary evidence which is very crucial to support the case of the assessee on this issue, 
can still be procured by it from the records of its Associated Enterprise even though it is under liquidation. 
Even otherwise, the said documentary evidence can also be obtained by the assessee from the third 
parties who actually done the repair work. When this feeling was conveyed to the ld. Counsel for the 
assessee at the time of hearing, he agreed that efforts can be made to obtain the evidence from either of 
these sources. He, however, has submitted that even if the efforts so taken by the assessee do not bring 
the desire results for any reason, the arm’s length price of the repair work done cannot be taken as "nil" 



and the same has to be determined on the basis of the relevant past and future data. We find merit in this 
contention of the ld. counsel for the assessee. The same, however, is only an alternative contention and 
what is relevant to be seen first is the direct evidence to prove that the amount in question was 
reimbursed by the assessee to the Associated Enterprise on cost to cost basis and the invoices raised by 
the third party for repair work is a vital evidence in this regard which can clearly establish the arm’s length 
price of the repair work done. We, therefore, restore this issue to the file of the A.O. for deciding the same 
afresh in the light of evidence to be produced by the assessee in support of its claim on this issue as 
discussed above. If the assessee fails to produce such evidence, the A.O. is directed to consider the 
alternate contention of the assessee on this issue in accordance with law. Ground No. 3 of assessee’s 
appeal is accordingly treated as allowed for statistical purpose. 

18. During the course of appellate proceedings before the Tribunal, the assessee has filed an additional 
ground seeking a direction to the A.O. to give credit for tax deducted at source amounting to Rs. 
44,96,139/- as per the TDS certificates received by it subsequently although the corresponding income 
was already offered to tax by the assessee in the return of income filed during the year under 
consideration. 

19. We have heard the arguments of both the sides on this issue and also perused the relevant material 
placed on record. Keeping in view the ratio of the various judicial pronouncements relied upon by the 
assessee in its application for admission of the additional ground and having regard to the fact that the ld. 
D.R. has also not raised any objection to the admission of the said additional ground, we admit the 
additional ground filed by the assessee and direct the A.O. to consider and allow the claim of the 
assessee for TDS amounting to Rs. 44,96,139/- after necessary verification in accordance with law. The 
additional ground of the assessee is accordingly treated as allowed. 

20. In the result, appeal of the assessee is partly allowed. 

(Order pronounced in the open court on 12-6-2013) 

 


